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Art. 1116

could only be made under Article 1117. Under this theory, so-called “deriva-
tive damages” - damages based on the diminution in value of the interest in the
enterprise owned by the investor — would not be compensable under Article 1116.

Article 1116 does permit an investor of a Party to submit a claim alleging that
it has been harmed due to injuries suffered by its investment, including an invest-
ment that is itself an enterprise.>* What constitutes injuries suffered separately
by the investor that are compensable under Article 1116, and injuries suffered by
the investment that is an enterprise, compensable only under Article 1117, must
be determined on a case-by-case basis.

Derivative damages raise a concern about double recovery. If an enterprise
were indeed to suffer loss or damage due to a breach of Section A of Chapter 11,
damages to the enterprise could be awarded under Article 1117. If an investor
pursuing a claim on its own behalf could also recover for the diminution in the
value of the interest it owned, the injury might be recompensed twice.

Derivative damages also raise a concern about basic corporate structure.
If an enterprise is injured, but damages are paid directly to shareholders with
standing to bring a claim under an investment treaty such as NAFTA Chapter 11,
what is the effect on other shareholders of the corporation and on creditors? Are
their rights effectively circumvented by the payment of damages directly to other
shareholders?

These questions have not yet been thoroughly addressed in NAFTA jurispru-
dence. In particular, the questions posed above have not been adequately
considered.

In Pope & Tulbot v. Canada, Pope & Talbot had brought a claim under
Article 1116 on behalf of its wholly-owned subsidiary in Canada. Canada argued
that the claim should have been submitted under Article 1117, and that Pope &
Talbot had suffered no direct injury, but only derivative injury due to the dam-
age to its investment.?’> The tribunal rejected Canada’s contention. It cited
Article 1121(1)(b), which requires that in an Article 1116 claim which involves
“loss or damage to an interest in an enterprise of another Party that is a juridical
person that the investor owns or controls directly or indirectly,” the enterprise
must sign a waiver separate from that of the investor. Thus, concluded the tri-
bunal, NAFTA evidently contemplates an Article 1116 claim arising from loss
or damage to an investor’s interest in the relevant enterprise.2® It noted, however,
that the investor would still have to prove “that the loss or damage was caused to
its interest, and that it was causally connected to the breach complained of.”?’

A similar issue arose in Mondev Ltd. v. United States. The United States
had challenged Mondev’s failure to bring a claim on behalf of its enterprise,
Lafayette Place Associates, under Article 1117. Mondev had brought its claim

24. Article 1121(1)(b) requires that an “investor and, where the claim is for loss or damage to
an interest in an enterprise of another Party that is a juridical person that the investor owns
or controls directly or indirectly, the enterprise” waive their rights to initiate or continue
proceedings with respect to the measure at issue in local courts or administrative proceedings.

25. Pope & Talbot Inc. (U.S.) v. Canada, (UNCITRAL) 99 75-76 (Award in Respect of Damages)
(May 31, 2002).

26. Id. a1 9 80.

27. W
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